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is/are withdrawn from consideration. 
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Period for Reply 

£m S p H £a IS! ° ?™™ T0RY PERI0D F0R REPLY IS SET T0 EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION " 

* frTst"^ 

- !f NO " U,an °" rty W days ' a ^P'ywithin the statutory minimum of thirty (30) days will be considered timely 

Status 

1 )I3 Responsive to communication(s) filed on 18 July 2003 . 
2a)D This action is FINAL. 2bM This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) G3 Claim(s) 1-29 is/are pending in the application. 
4a) Of the above claim(s) 

5) Q Claim(s) is/are allowed 

6) E3 Claim(s) 1.2.5-16.20-22 and ?5-9Q is/are rejected. 

7) S Claim(s) 3.4.17-19.23 and ?d is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)13 The drawing(s) filed on 18 July 2003 is/are: a)l3 accepted or b)D objected to by the Examiner. 
Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1 121(d) 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
Priority under 35 U.S.C. § 119 

12)Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f) 
a)DAII b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 

* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 
Double Patenting 

1 • The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman 1 1 
no^ 046 ' 29 USPQ2d 201 0 ( Fed - Cir - 1 W3): ^ Longi, 759 F 2d 887 22? 
.So? ? 45 (Fed - C,r 1985): ln re Van Omum, 686 F.2d 937, 214 USPQ 761 fCCPA 

JS££ Sl^l^ 1 U 9 S 6 P 9? <CCPA 1970,and ' " "*» ' 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 

n!nt 9 fr Pr ? Vided the conflictin 9 application or patent is shown to be commonly 
owned with this application. See 37 CFR 1.130(b). y 

Effective January 1 , 1 994, a registered attorney or agent of record may sign a 
37 CFR 3 73(b) mer ' A termina ' diSdaimer signed b V the assi 9nee must fully comply with 

2. Claims 1,2, 5-15, 16, 20-22 and 25-29 are rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claims 3, 5-8, 
11 and 15 of U.S. Patent No. 6,621,560 to Greco (hereinafter "Greco"). Although the 
conflicting claims are not identical, they are not patentably distinct from each other 
because all of the limitations in the claims of the present application are present in the 
corresponding claims of Greco. 

The claims for the present application are shown with their corresponding claims 
from the '560 patent in the chart below. 

°-^in} Correspondi ng Claimfc) from Greco 

1.2,5,6, 1-j 

16 

5-10,21 3&11 
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11 &25 



3.5&11 



12&26 



3, 6 & 11 



13&27 



3.7&11 



15&29 



3, 8 & 11 



22 



11 &15 



With regard to claims 14 and 28, Greco teaches the calculation of grade offset 
associated with vial temperature and storing the values in a lookup table. However, 
Greco does not explicitly teach the interpolation of grade offsets and corresponding vial 
temperatures in the lookup table. However, it is well known in mathematics that a 
series of data in a table may be interpolated to determine values that are not stated 
expressly in the table. Therefore, it would have been obvious to interpolate the data to 
determine grade offsets for temperature values not expressly stated in the table. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1 , 2, 5, 1 1 , 1 2, 1 5, 1 6, 20, 25, 26 and 29 are rejected under 35 
U.S.C. 102(b) as being anticipated by U.S. Patent No. 5,689,330 to Gerard et al. 
(hereinafter "Gerard"). 
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With regard to claims 1 , 2, 16 and 20, Gerard teaches a transmitter for projecting 
a beam of laser light, comprising: a source of laser light (see column 3, line 3); a 
projection arrangement for directing the laser light from said transmitter, said projection 
arrangement including a level vial 24; a temperature sensor circuit for detecting error 
induced by temperature change where said error is a function of vial temperature of said 
level vial itself and a temperature correction circuit, responsive to said temperature 
sensor circuit, that adjusts said projection arrangement to compensate the direction of 
the laser light as a result of said error detected by said temperature sensor circuit (see 
column 3, line 39 to column 4, line 43). 

With regard to claim 5, Gerard teaches that the level vial has first and second 
leads 26 and a common lead 28, wherein inclination of said level vial is detected by 
monitoring a first resistance between said first lead and said common lead and a 
second resistance between said second lead and said common lead. 

With regard to claims 1 1 and 25, Gerard teaches that the projection arrangement 
for directing the laser light at a selected grade includes an arrangement for changing the 
direction of the beam until the selected grade is reached (servo motors 54), and in 
which the temperature correction circuit includes a circuit for providing an offset grade 
value to the arrangement for changing the direction of the beam until the selected grade 
is reached, whereby the level vial which provides an electrical signal indicating that the 
laser light is being projected at the selected grade (column 4, lines 17-43). 

With regard to claims 12 and 26, Gerard teaches that the circuit for providing an 
offset grade value to the arrangement for changing the direction of the beam includes a 
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look-up table having offset grade values and vial temperatures associated with specific 
temperatures (column 4, lines 26-30). Gerard teaches the use of a tilt/drift v. 
temperature curve that may be read as being a look-up table. Temperature values read 
from the sensor are "looked up" on the curve to determine the amount of offset due to 
the sensed temperature. 

With regard to claims 15 and 29, Gerard teaches that offset grade values are 
unique to a specific transmitter and level vial incorporated therein (see column 4, lines 
40-43). 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

.P ate >;. m ay «>t be obtained though the invention is not identically disclosed or described as set 
forth n sectaon 1 02 of this title, if the differences between the subject matter sougS to bTrXed land 
the pnor art are such that the subject matter as a whole would have been obvious ^t the time the 

SEES? h m ?. de !°K a Pers0n havin9 ortinar y ski " in the art to which said s^Sto?5J5ns 
Patentability shall not be negatived by the manner in which the invention was made 

6. Claim 6 is rejected under 35 U.S.C. 1 03(a) as being unpatentable over Gerard in 
view of U.S. Patent No. 5,146,688 to Ito (hereinafter "Ito"). 

Gerard teaches that the projection arrangement includes a level vial with a pair of 
end electrodes 26 electrically communicating with the upper portions of the chamber of 
the vial's opposite ends and extending toward the central portion of the chamber, and a 
common electrode 28 electrically communicating with the lower portion of the chamber 
in which the temperature sensor includes a current sensor circuit for sensing the 
resistivity of the electrodes across the interior of the vial. Gerard does not explicitly . 
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teach (although it may be inherent with the type of level vial taught by Gerard) that the 
level vial comprises an electrically nonconductive vial casing defining an elongated 
chamber which curves generally downward with a quantity of electrically conductive 
fluid in the chamber. Ito, however, teaches a level vial with this structure (as seen in 
figure 1) that includes two electrodes across the top and a common electrode on the 
bottom for measuring the resistivity of the electrodes across the electrically conductive 
fluid within the casing. It would have been obvious to use the level vial taught by Ito as 
the level vial in the apparatus taught by Gerard because both have the same 
connections and measure the deviation from level in the same manner. 
7. Claims 1 3, 1 4, 27 and 28 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Gerard. 

With regard to claims 13 and 27, Gerard teaches the determination of a look-up 
table that comprises a tilt/drift v. temperature curve. In order to determine. this curve, at 
least three offset values associated with at least three temperature ranges must be 
known because if any less were know, the curve of the table would not be known. 
Therefore, it would have been obvious in the creation of the tilt v. temperature curve 
taught by Gerard to determine at least three offset values associated with at least three 
temperature ranges. 

With regard to claims 14 and 28, Gerard teaches the calculation of grade offset 
associated with vial temperature and storing the values in a lookup table. However, 
Greco does not explicitly teach the interpolation of grade offsets and corresponding vial 
temperatures in the lookup table. However, it is well known in mathematics that a 
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series of data in a table may be interpolated to determine values that are not stated 
expressly in the table. Therefore, it would have been obvious to interpolate the data to 
determine grade offsets for temperature values not expressly stated in the table. 

Allowable Subject Matter 

8. Claims 3, 4, 1 7-1 9, 23 and 24 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims. 



Conclusion 

9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian K Andrea whose telephone number is (703) 605- 
4245. The examiner can normally be reached on M-F 7:00-3:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas Tarcza can be reached on (703) 306-41 71 . The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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